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ttEPT.Y BRIEF 



Commissioner for Patents 
PO Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 

Under the provisions of 37 C.F.R. § 1.193(b)(1), this Reply Brief is being filed in 
triplicate. 

msnissioN 

to Examiner's Answer, tl,e Exannner reads far too much into a single paragraph found 
in tl,e Matower reference; ignores tl>e plan language teacl^ngs ot Mahler with respect to 
choice of materials; and adds two new, never-before presented arguments, one of which rprorcs 
much of the language of the claims and the discussion in the specification, and one of whtch 
contradicts all of the Examiner's prior arguments. 

In particular, the Examiner continues the prohibited use of "hindsight gained from 
towing that the inventorls] choose to combine the particular things in this particular way." Tire 
Examiner somehow finds in the oft cited column 7. lines 4-16 oimko^er. the 'fust tube 
configured to kink resistant and fatigue resistant and to bend about some bending radrus m 
response to a bending moment applied to the first tube." (Examiner's Answer. Page 3). The 
Examiner even goes so tar as to argue, "Makower is silent to the specific range of bending 
moment." (Id)- However, nothing in die cited paragraph suggests the presence of "bending 
radius", let alone a "specific range of bending moment": 



•The tubular support 11 can be made out of any material wriate 
r^el!^ nfStg in addition to extrusion, or molding 

SI ^ro^^ng adequ* strength for cartying members 15 at the 
distal end 13 thereof." 

,MaWe^colum„7.1ines4-16,.Theinoo„grui,yoftheExan,i„er-spos,t.n,sexpos^™^ 

Lspectt„.heExaminer.sargumentthatM*w.Mseonfiguredt„.cin.res,stantandfa^^ 

:eLt:ofcourseitisMnicand,.Ugueresis.ant-i,doesn-tben.letaloneprov.e^e.^^^ 

malleability. For this reason aione. the rejection is improper and should be overturned. 

.nLo„,theE^incrco„ti„u.^ 
.rdinarys.illintheartt„providea«tbewithaspecif,cWh,gm„ment^on*e^^^^^ 

^andftutctionas disclosed inMakower•^ againcitedto co.umn7.1.„es4.1 . inpomtoffact. 
col™n7 1iues4-16disc„sses.hechoiceofma.erialasanmeanstoach,evetheendsof 

pl«arlyshapedcross.sectionalco„figuratio„s,no.provid^ 
lt:!ce;tof;vidingatubewitbabendingm„men.absent,M.*o«.act^lyt.c^^^^ 

l.eLaJner-s.gumentofprovidcatu.withabendingmomentba.d — 

use and fimction. For this additional reason, the rejecUon is improper and should be overtum«i. 
Final,y.inher Answer theExaminermakcstwonewargumentsthathadnotprevtously 

beenmade:' First. theExan^iuercitesto^eflrstdeflnitionof-malleable-ttomtheA^^^^^^ 

rrgeDictionaryoftheEnglishLanguagc^rdEdition. h^tially, the complete definto 
ZCHca«I.ageOictionaryoftheBnglishI.guage.PourU,Bdttion(»^^^^^ 

h„p://www.baitlcby.com/61/27/M0062700.html)).s: 

-TfE^rs^^tirt^i"^^^ 

SfaZtab.e:*-<.«-«-'"'°/*''™«-"'- ^ 
„ is clear fiom the context that the term "malleable" with respect u, the mbe of the present 
iuvention means, "capable of being shaped or formed, easily controlled or mfluenced^ 

h, addition, the Examinees argument in this reg^ ignores the clatm language. T^e 

— T^z;^;^;:;;:::;^^.. .n..,.. by 37 c.«. § . .mm. -wn 

examiner's answer must not include a new ground of reject.on . . .. 
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mbe configu«d to be kiric resistant and to bend about some bending radius in response to a 
bending moment applied to dte first tube." Thus, the claims themselves further define the 

malleable tube. 

Still further, the application itself dicusses the tube as, 

"the shaft member 314 is sized and configured to be easily bendable to be highly 
^^Sfst^t^d tUe highly fatigue resi^ 

bendable in response to the application of a reasonable bendmg moment A 
reasonable benLg moment is that which an average human can exert to bend the 
shaft member 314 with minimal effort." 
(Application, page 13). For this additional reason, the rejection is improper and should be 

overturned. 

The Examiner's second new argument consists of the inevitable "inherency" argument. 
The Examiner now argues that because the "Applicant broadly recites "some bending radius"' 
(emphasis in original), and because the metal or plastic tube of "would and are 

inherently capable of being bent a. some bending radius", the claim is obvious, to other words, 
everything has some theoretical bendmg radius, no matter how negligible. 

The Examiner's second new argument apparently concedes that the tube of A&Wr is 
not malleable (as defmed above). Since the claim language includes not only the language 
regarding the bending moment, but also the language regarding malleable, the rejection ,s 
improper and should be overturned, h addition, .he Examiner's new scenario that anyttang ts 
"inherently capable of being bent at some bending radius" ignores the finther claim language, 
that the "tube [is] configured to be kink resistant". Rest assured, hammering a metal tube of 
Makoy^er to bend it around "some bending radius" would result in kmks. For this addihonal 
reason, the rejection is improper and should be overturned.' 

rONCLUSlON 

The Examiner has failed to meet her "initial burden of presenting ^prima facte case of 
obviousness." In re Oe,i,.r. 977 F.2d 1443, .445, 24 U.S.P.Q.2d 1443, 1444 (Fed. Cir. 1992). 

= ,„ addition to these ^vo „ew grounds for rejection, in, he E--^'^ f ^f/'"' 
U,eExa™„erpointso„t,ha.the claim language d«^ot^^^^^ 

correct. For all the reasons discussed herem, APPl'"^' ,„„e 2004, Applicant's 
in the absence of this language; however, m » P"""™ ^ '° p„, ,hc rpplication 

indicate and remand to the Examiner under 37 C.F.R. 1.196(c). 
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Claims 1, 3-13, and 15-21 would not have be obvious in light ofMakower to a person of ordinary 
skill in the art at the time the invention was made under 35 U.S.C. § 103(a). Makower does not 
teach, disclose, or suggest the use of a malleable material which is kink resistant and able to bend 
about a bending radius. Thus, the rejection is improper and should be overturned. In re Fine, 
837 F.2d 1071, 1074, 5 U.S.P.Q.2d 1596, 1598 (Fed. Cir. 1988). Accordingly, favorable 
consideration and allowance of the application is respectfully requested. 

Respectfully submitted, 
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Paul E. Schaafsma 
Attorney for Applicant 
Registration No. 32,664 
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